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Cause  No .  ACT /  015  /  025  -  938

P e t i t i o n e r ,  C a s t l - e  V a l l e y  S p e c i a l  S e r v i c e  D i s t r i c t  (  " C V S S D "  )  ,

hereby submits  the fo l lowing post-hear ing memorandum as d i rected by

the Board of  Oi l ,  Gas and Min ing (  "Board"  )  This  Memorandum

addresses the adminis t rat ive rev iew by th is  Board of  the request

for  a s igni f icant .  rev is ion to the Permj- t  o f  Co-op Min ing Company

(  " C o - o p "  )  b y  t h e  D i v i s i o n  o f  O i l ,  G a s  a n d  M i n i n g  (  " D i v i s i o n "  )

FAETUAI, BACKGROTTND

In  add i t i on  to  the  fac ts  s ta ted  by  co -Pe t i t i oners ,  Nor th  Emery

Wat,er  Users Associat ion ( "NEWUA" )  and Hunt  j -ngton-Cl-eveland

Ir r igat ion Company (  "Hunt ington-Cleveland" )  ,  which are hereby

adopt ,ed and incorporated by reference,  CVSSD bel ieves the fo l lowing

fac ts  a re  s ign i f i can t ,  :



I'
1.  Co-op has ident i f ied  no v iab le  rep lacement  sources for

B ig  Bear  and B i rch Spr ings.

2 .  The work ings o f  the Co-op Mine dra in  up to  500 ga l l -ons

per minut.e of  high qual i ty ground water f rom the pre-exist . ing f  l -ow

pat tern  to  a  new one.

3 . The Tank Seam has been connected to t.he lower mining

areas of the Co-op Mine t ,hrough the ef forts and operat ions of  Co-

op .

CVSSD hereby incorporates al l  other aspects of  the Memorandum

f i l ed  by  co -Pe t i t i one rs .

I. iTURISDIETION AI{D REI,ATED ISSUES

CVSSD hereby incorporates the argument.s set forth in Co-

Pet j - t  j -oners NEWUA and Hunt ington-Cleveland's Memorandum concerning

the abi  l  i ty of  t .he Board to j  ur i  sdict  ional  ly review al-  l -  aspect s of

t ,he Co-op operat ion. CVSSD is an af  f  ected ent i ty pursuant to the

Administrat ive Rules and the Tank Seam is but one port ion of  the

totaL operat ion of  Co-op. The f  ai l -ure to review the cumulat ive

impacts  o f  rev is ions to  permi ts  or  ex tens ions to  permi ts  c reates

r isks of  a segmented view of the overal- l  actual  impact,s and a

p iecemeal  rev iew process.  S ince some of  the maj  or  water  sources o f

th is  reg ion are  a t  s take,  t ,h is  cannot  be a l lowed.

In addit ion, al l -  current.  federal-  and state regulat . ions require

a permi t  t .o  conta in  in format ion o f  water  ava i lab i l i ty  and a l ternate

water sources when the mining operat ion may proximately resul t  in

contaminat. ion, diminut ion or interrupt ion of  an underground or

surface source of water.  The Energy Pol- icy Act,  of  1992 provides at



/

Tit le VI I  5720 (a) (  2 )  t ,hat underground coal  mining operaLions wi l t

r fp rompt ly  rep lace any dr ink ing,  domest ic  or  res ident ia l  water

supply  f rom a wel l  o r  spr ing in  ex is tence pr ior  to  the app l ica t ion

for  a  sur face coa l  min ing and rec lamat ion permi t ,  wh ich has been

af fec ted by cont .aminat ion,  d . iminuL ion,  o t  in ter rupt ion resu l t ing

f rom underground coal  mining operat ions. ' ,

Not  on ly  has Co-op fa i led to  demonst ra te  i ts  ab i l i ty  t ,o  locate

a l - ternate  water  sources or  to  rep lace the water  sources o f

Pet i t ioners ,  i t  has fa i led to  demonst ra te  a  f ind ing o f  no mater ia l

damage to the exist ing hydrological  balance outside the permit ted

area.  The Board must .  fo rce Co-op to  accompl ish  the leg is la t ive  and

admin is t ra t ive  tasks requ i red o f  i t  and has the jur isd ic t ion to  do

so .

I I .  PRIOR PROCEEDINGS

It  is  important  to  note that ,  the pr ior  proceedings of  the

D iv i s ion  in  fn fo rma l  Hear ing  Cause  No .  ACT/O15 /OZS fo rms  the  bas is

fo r  the  he igh tened  sc ru t iny  requ i red  o f  Co-op  in  th i s  p roceed ing .

At  f lZ :  through 29 of  the Ord.er  ,Cated May 2L,  tgg l  ,  the Div is ion

s t a t e d :

23 .  The  p roposed  permi t  app l i ca t , i on  to  en te r  and
mine  an  ad jacen t ,  Federa l  Coa l  l ease  to  the  nor th  o f  the
ex is t ing  m ine  (Lease  Ex tens ion)  i s  den ied .

24 .  No addi t  ional  coal -  min ing and rec lamat  ion
operat ions aL the Bear  Canyon Mine beyond t ,hose current ly
approved in  t ,he permi t  wi l l  be considered for  approval  by
the Div is  j -on unt i l  the Probable Hydro logic  Impact  (PHC)
ana lys is  has  been  rev ised ,  based  on  add i t i ona l -  d r i t l i ng
and moni tor ing of  groundwater  and sur face water  f low,
quan t i t y ,  and  qua l i t y .  Th is  l im i ta t ion  in  te rms  o f
min ing and rec l -amat ion operat ions inc ludes but  is  not ,
I  imi ted to any min ing in  coal -  seams above or  below t ,he
current fy-approved mine work ings wi th in the permi t  area,



l as wel l  as any mining outside the current permit  area.

25. Any future proposal t .o mine beyond the exist ing
permit  area or in coal  seams above and below the current
workings wi l l  be treated as a request for permit ,
rev is ion,  w i th  the oppor tun i ty  for  pub l ic  comment .

26.  The requ i rements  for  add i t iona l  dr i l l ing  and
monj- tor ing of  the surface and subsurface hydrology wi l - l -
be determined by the Divis ion. At a minimum. this wi l - I
inc lude dr i l l inq  and moni tor inq 3  wel ls .  l -ocated wi th in
and adi  acent to the current permit  area, for the purpose
of evaluaLinq the hydrologic qradient and water qual- i t .y.
Dr i l l ing of  monitor ing wel- l -s wi l l  be the requirement of
and at the expense of Co-op Mining Company. The exist , ing
monitor ing program for Big Bear and Birch Springs wi l l  be
revised 

- to 
include r iater quant i ty and qual i ty

measurements f  rom lock boxes. Dat,a wi l l  be provided t ,o
the Div is ion and the appropr ia te  water  user  assoc ia t ions.
Such monitor ing wi l l  be at  the expense of Co-op Mining
Company and may be conducted by Co-op or by a third
party,  ds agreed upon by the Protestants and Co-op Mining
Company, in order to ensure access to the lock boxes at
the B ig  Bear  and B i rch Spr ings.  [emphas is  added]

27 .  Drainage or pumping of in-mine water t .o the old
mine working north of  the Big Bear and Birch Springs wi l l
be control- Ied and monitored as st ipulat ,ed by the
Div is ion,  w i th  rev is ions o f  t .hat  procedure on ly  as
directed by t ,he Divis ion and with the pr ior approval  of
the  D iv i s ion .

28. The requirements of  t .h is Order which are
appf icabl-e to the present permit  are included and made a
part  of  the permit  terms at.  issuance of the renewed
permit  for t ,he Bear Canyon Mine.

29 .  Pr ior to any approval  of  coal-  mining and
reclamation operat ions beyond the exist ing author ized
operat. ions, Co-op Mining Company must demonstrate and the
Divis ion must f ind that said operat ions have been
designed to prevent. material damage to the hydrologic
ba lance outs ide o f  the permi t  area,  in  accordance wi th
U tah  Code  Ann .  540 -10 -10  (2 )  ( c )  and  U tah  Admin .  R .  6 t4 -
300 -133 .400 .

I t ,  is apparent f rom this Order that the Divis ion was concerned

about the cumulat ive ef fect ,  of  further coal  operat ions by Co-op on

the water  resources o f  Pet i t ioners .  Ongoing dat ,a  co l lec t ion was



mandated to ensure their  protect ion, and comprehensive and

cont inu ing rev iew of  a l l  impacts  is  there fore  necessary .

Unf ort ,unately,  i t  has not,  occurred. .

The probable hydrologic consequences (  "PHC" )  and the

cumulat ive  hydro log ic  impact  assessment  ( "CHIA")  are  des igned to

funct ion as  evo lv ing processes,  in  which the cumulat ive  e f  fec t ,s  o f

mining on hydrologic resources are d.etai led, explored and explained

on an updat,ed and ongoing basis.  By purposeful ly segment ing the

Tank Seam from the remainder of  their  operat ion, th is burden has

not  been met  by  Co-op.  Thus,  fur ther  data  co l - lec t ion is  requ i red

before any approval  may be made.

III. TEEHNIEAL SUPPORT FOR EO.OP'S EONCLUSION

The t .echnical-  support .  f  or  the concl-usion of  Co -  op that there

was no hydrologic impact upon Big Bear and Birch Springs by mining

is at  best,  incomplet.e.  AI l  of  the concl-usj-ons in that regard. are

based upon their  "  f  inding" t ,hat.  t .he only water that is being

encountered by mining is perched water (water hydrological ly

unconnected to water percolat ing from the surface or the regional

aqu i fer )  .  Test imony e l ic i ted f rom Richard Whi te ,  the Pres ident  o f

Ear th fax  Engineer ing,  Inc .  ,  on cross-examinat ion demonst ra ted that

t .h is was simply an assumpt. ion on their  part  and they could just  as

l ikely be encounter ing the leading edge of the regional aqui fer as

perched water .

I t  i s  c r i t i ca l  to  t ,he conc lus ion o f  Ear th fax  that ,  the var ious

members of  the Star Point  Sandstone be hydrological ly dist  inct  and

mainta in  the j - r  own s ta t ic  water  pressures.  When pressed on cross-



examinat ion, Co -  op'  s wit ,nesses admit ted that t .he f  ractures in the

ent i re area I ikeIy as not penetrated al l  of  those members and that

there coul-d be migration of wat,er downward to the acknowledged

impenet rab le  layer - - the Mancos Shale .  In terest ing ly ,  the ev idence

demonstrated that despi te the hydrostat ic head on each of the

members  o f  the Star  Po in t  Sandstone a l leged to  ex is t  by  Co-op,  the

only large spr ings in t ,he area were the histor ic waters of

Pet i t ioners-  -B ig  Bear  and B i rch Spr ings .  Where these members

creat,e outcrops, rro s igni f  icant spr ings exist  .  These f  acts

undermine the perched water theory and support the concept of

in tercept ion o f  t ,he reg iona l  aqu i f  e r .

One of  the major  prob lems fac ing Ear th fax  and Co-op is  that

they have insuf f  ic ient evidence upon which to base t .heir  concl-usion

and to sustain t ,heir  burden of proof .  The three dr i l - l  holes,

separated by wide distances and which cont inuously monitor water

from only one member of  the SLar Point  Sandstone is insuff ic ient to

j  ust  i  f  y their  concl-usion that they are intercept ing only perched

water .  As was admi t ted by Mr .  Whi te  o f  Ear th fax ,  t .he th ickness o f

the members of  the Star Point  Sandstone var ies great ly over a

distance and could thin to nothing in some places. That is a known

and documented character ist ic of  the progressive /regressive

deposi t ional-  sequence that created those sandstone layers.

Essent ia l ly ,  what  Ear th fax  has suggested is  that  a l l  o f  the

geologic data devel-oped over Lhe past several  decades indicat ing

how the regional aqui fer in that.  area funct ions may be disregarded

based upon three widely separated and poorly monitored dr i l l  holes.
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They have made th is  suggest ion despi te  the admit ted ex is tence of  a

thorough and complete f racture system in the area and wi t .h  fu I I

knowl-edge that  the t .h icknesses of  the members of  the Star  Point

Sands t .one  va r j -es  g rea t , I y .  The i r  conc lus ion  i s  a t  bes t  i 11

supported and l ike ly  erroneous and against  the best  ev idence.  In

any event , ,  the requis i te  burden of  proof  has not  been met ,  .

IV. EXISTING DEFIEIENEIES IN CO-OP'S DOCTIMENTS

In addi t ion to the geologic  problems demonstrated above,  Co-op

has  fu r the r  de f i c ienc ies  in  the i r  documents  tha t  d i rec t l y  impac t

Pe t i t i oners .  F i r s t ,  the i r  requ i red  rep lacement  wa te r  r i gh ts  appear

to be in  the very companies whose sources wi l - l  be detr imenta l ly

impact ,ed by min ing.  I t .  def  ies imaginat  ion how t .hat  coul -d be

considered a I ' rep lacement  t r  water  source .  The water  users in  t  he

area  long  ago  tapped  the  bes t  ava i lab le  wa te r  sources  and  Co-op 's

min ing operat , ions are proceeding d i rect , ly  upgradient  f rom the best

of  them. Those same operat j -ons have a l ready in ter fered wi t ,h  water

qua l i t y  and  quan t i t y  accord ing  t ,o  Pe t iL ioners '  tes t imony .  A t  a

min imum, t rue replacement .  sources musL be d iscovered,  ar t icu l -at ,ed

and made avai lab le in  the event  of  in ter ference.

A lso ,  Lhe  p ro tec t ion  zone  requ i red  o f  Pe t i t i oners  by  the  S ta te

o f  U tah  becomes  p rob lemat i c .  On ly  Co-op  M ine  has  the  ab i l i t y  Lo

contro l  what  occurs upgradient .  f rom these water  sources due to

pr ior  coal -  lease approval  by DOGM. Yet ,  i t  is  the min ing under

these  leases  tha t  c rea tes  the  p rob lems.  CerLa in ly ,  con t ro ls  mus t

be p laced upon Co-op by DOGM in the course of  the permi t t ing

process so as to render  sacrosanct  the protect ion zorLe necessary



fo r  these sources.  Of  course,  the app l icab le  1aws and regu la t ions

requ i re  th i s .

F ina l ly ,  there  is  no ind icat ion what  e f fec t  the u l t imate

c losure o f  th is  mine wi l l  have on these water  sources.  That  ent i re

topic receives short  shr i f t  and inadequate analysis in t ,he relevant

document .s  o f  Co-op .  Each o f  these def  ic ienc ies  j  us t i f  ies  den ia l  in

i ts own r ight .  Together,  they mandate denial  of  Co-op'  s request .

V. REI,IEF REQUESTED

In v iew of  t ,he tes t imony e l ic i ted a t  the hear ing,  as  wel l  as

appl icab l -e  law and regu la t ions,  Pet i t ioner  reguests  Co-op be

requ i red,  d t  a  min imum, to  per form the fo l lowing tasks pr ior  to

addit ional  approval  of  anv mined areas other than those current ly

pe rm i t t ed :

1 .  A11 def ic ienc ies  in  the PHC and CHIA must  be remedied and

areas f  or f  urther st ,udies ascertained, including but not l  imited

to :

a.  a determinat. i -on of  the source and histor ic f  l -ow

pat tern  o f  water  pr ior  to  min ing. Th is  w i l l  requ i re

addit ional-  tests and a new and comprehensive dr i l l ing program;

b.  an ident i f  i ca t ion and acqu is i t ion  o f  v iab]e

replacement wat.er sources by Co -  op ;

c.  the creat ion of  an adequate warning system for

Pet i t  ioners shoul-d contaminat ion occur;

2.  The requirements of  the Energy Pol icy Act of  1-992 and

other appl  icable regulat  ions must be met and the issue of mj-ne

cl-osure must be adequately addressed.



3 .  Pet i t ioners request t ,hat the Board hal t  the procedure by

the Div is ion that  a l lowed for  a  segmented and ar t i f i c ia l  rev iew of

the operat , ions o f  Co-op Mine in  th is  area.  A master  p lann ing

process shoul-d be emplaced and al l  fur ther expansions or renewaLs

of the mine must be reviewed on a cumulat ive basis.

4.  Condit ions must be emplaced on the mining operat ions of

Co-op to adequately meet the requiremenLs of both federal  and state

law and to  ensure the pro tec t ion o f  the c i t i zens o f  the area.

5. A11 of the above must be accompl ished with publ ic

involvement and comment.

Respec t , fu l l y  submi t ted  th i s  t -9 th  day  o f  December ,  L994

APPEL & MATTSSON
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